OFFICE OF THE COUNTY ATTORNEY 
INTEROFFICE MEMORANDUM 


TO: James V. Mudd, County Manager 


Cc: Commissioner James N. Coletta, Chairman, District #5 
Commissioner Tom Henning, Vice-Chairman, District #3 
Commissioner Fred Coyle, District #4 
Commissioner Donna Fiala, District #1 
Commissioner Frank Halas, District #2 
Norman E. Feder, Administrator, Transportation Division / 


FROM: David C. Weigel, County Attorney ,f Periph 


DATE: January 3, 2003 


RE: Inquiry About Potential Compensation for Vacation of Right-of-Way 


This past Fall, Ms. Nancy Payton raised the issue of whether the County, when it disclaims, renounces and 
vacates the public's interest in-road right-of-way, is giving away road right-of-way rather than selling it. 
She believes the County should seek compensation from the property owner or petitioner who is seeking to 
have the public's interest vacated in road right-of-way. The BCC directed the County Attomey's Office to 
provide an opinion on this issue. 


To prepare for this response, the County Attorney's Office has reviewed case law, Attorney General 
Opinions (“AGO’s”) and distributed a questionnaire to eleven of the larger counties within the state of 
Florida. The following was revealed through the research: 


1. AGO 78-125 provides "a municipality possesses neither statutory nor constitutional 
authority to exact payment or otherwise interfere with the property rights of landowners who abut a public 
street as conditions to or an exchange for the exercise of its power to vacate streets no longer required for 
public use." In other words, the Attorney General believes it is illegal to require a payment from adjacent 
landowners when a local government vacates streets or rights of way that aren’t needed for public use. 


2. AGO 78-125 also provides a "dedication to the public does not have the effect of 
transferring legal title from the grantor to the public. To the contrary, the fee remains in the grantor while 
the public acquires only a right of easement in trust ...". For instance, most recorded plats, which are legal 
documents filed with and approved by the County, show the subdivision (parcels, lots and streets) for lands 
to be developed thereafter. The streets that are depicted on many older plats are often “dedicated” on the 
plat as a “public street” or “to the public” and not conveyed by a deed to the local government. If the local 
government (county or city) should ever “vacate the road (street)” in a platted subdivision, it is usually 
merely releasing (terminating) its right of easement it holds as trustee for the public’s road use. The local 
government entity is not giving away land — the underlying land interest is usually owned by the original 
owner-developer or his/her successors in interest — the persons who purchased the land over which the 


@ public right of way runs. 


5. In the case of Roney Investment Company and 23” Street Realty Corporation v. City of 
Miami, Fl., 174 So. 26 (Fla. 1937), the Supreme Court noted in dicta that "a city has no power to sell or 
barter the streets and alleys which it holds in trust for the benefit of the public and cannot vacate a street for 
® the benefit of a purely private interest." 


Based on the noted Attorney General Opinion and case law, the County has correctly not sought payment 
for the County's interest in a roadway to be vacated. 


Notwithstanding the foregoing, it is my opinion that there may be distinguishing factors on a case-by-case 
basis which may justify a payment separate and apart from an application fee for the vacation of a road 
easement. In the cited case and AGO opinion, it is my belief the roadways were platted and/or dedicated to 
public use and the municipality had not paid compensation to receive them. 


The following factors would need to be evaluated to determine whether or not a payment could be required 
by a property owner or petitioner seeking vacation of road right-of-way: 


Li Is the easement platted or not platted? An easement which is not platted may be 
distinguishable; that is, potentially subject to a policy requiring a reasonable payment for its vacation by 
county government. 


2: Was the conveyance to “Collier County”, to “Collier County for public use” or to “the 
public for use as a roadway”? If it were made to Collier County solely, there may be an ability to require 
payment from the abutting property owner(s) seeking vacation of the County’s road ri ght of way easement. 


3; Did the County pay for the acquisition of the road right-of-way? If the County paid for 
@ the acquisition, it is logical that the County could recoup at least what it paid to acquire the road right-of- 
way, if it is to part with its interest. 


4. Did the County pay money to improve the right-of-way? At least one county which was 
surveyed requires payment for the abandonment/vacation of road right-of-way based on a pro rata share of 
improvements made, and paid for, by the county. 


25 Does the County have an easement or fee title (absolute ownership) of the roadway land? 
If the County has full ownership of the roadway land, then it may vacate its interest to adjoining landowners 
potentially requiring payment thereof, but the entire roadway and all issues of abutting landowners must be 
reviewed and handled uniformly and equitably. 


Please be advised that if the County desires to seek payment from the owner/petitioner, that the County is 
proceeding in an area that has not been well-litigated. For petitions requesting the County to vacate 
(terminate) its road right of way easement interests involving plats, particularly older plats, it is generally 
not advisable to seek payment from the owner/petitioner. For petitions not involving plats, the County 
Attorney's Office would need to evaluate the relevant factors noted above, and advise staff accordingly — to 
reflect the current policy of the Board. 


Please feel free to contact me if you have any further questions. 
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